NORTHEAST DAIRY COMPACT COMMISSION

Docket Number HEP-97-006
(On Remand From U.S. Didtrict
Court for the Digtrict of Vermont)

In Re Petition of The Organic Cow, LLC

N N N N N

FINAL DECISION OF THE COMMISSION

This matter comes before the Hearing Pandl pursuant to the federa district court’s April
2, 1999, order remanding this matter to the Commission for further proceedings. See The
Organic Cow, LLC v. Northeast Dairy Compact Comm 'n, 46 F. Supp. 2d 298 (D. V1.
1998). The Commission, by motion made at its April 7, 1999, meeting, trandferred this matter
to the Hearing Panel for consideration of the issues identified in the Court’s decision.

On remand, petitioner makes two primary substantive dlaims. (1) that the
Commission' s decison to accord the same trestment to organic milk and conventiona milk
under the Commission’s over-order price regulations cannot be justified; and (2) that even if
such treetment is generdly permissible, petitioner’ s particular circumstances require that the
Commission grant it apecid exemption from the regulations. In addition, this decison
addresses two procedurd matters: (1) petitioner’s clam that the Commission has violated the
injunction of the United States Didrict Court by alegedly refusing to escrow payments from
petitioner pursuant to that order; and (2) petitioner’s“Motion in Liming’ to exclude from the
record the affidavits filed by the Commisson with its Brief in Opposition on Remand.

For darity of andyss, the Commisson presentsits findings of fact in this decison in four
sections, corresponding to petitioner’ s four claims (the two substantive and two procedurd
clams outlined above). Smilarly, the Commission addresses the legd issues presented by
petitioner in four parts. Familiarity with the Commisson’s prior decison inthiscaseis
presumed. This decision does not repesat the generd procedurd history or other findings of fact
found in the Commission’s earlier opinion.

1. Findings of Fact

A. The Commission’s Actions Relating to the Treatment of Organic Milk
Under the Compact

1. Inaddition to the present petition for exemption, the Commission has conducted
three primary proceedings bearing on the proper trestment of organic milk under the Compact:
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(1) the Commission’sinitial proceeding to adopt an over-order price regulation, conducted in
1996-97; (2) arulemaking proceeding in 1998-99 addressing the specific question whether to
“exempt organic milk handlers from the Compact Over-order Obligation and exclude organic
milk producers from the producer pool”*; and (3) a 1998 proceeding addressing a petition for
the exemption of organic milk filed by Horizon Organic Dairy, Inc.

2. Atthetime of the Commisson'sinitid rulemaking, petitioner filed comments urging
the Commission to adopt, as part of its over-order price regulations, an exemption for
“processors who aready pay over-order pricing . . . CONSTANTLY THROUGHOUT THE
YEAR, not for example, when milk isin short supply or when it isameansto solicit more
farmers.”

3. Atthe Commisson's meeting on May 14, 1997, the commissioners consdered this
request. One commissioner expressed concern that starting down the path toward a patchwork
of exemptions from the over-order price regulation would ultimately lead to an erosion of the
Compact smilar to the erosion of the Regional Cooperative Marketing Agency in the 1980s.
Another commissioner observed thet it would be adminigratively difficult to provide an
exemption not recognized by the federd Market Order System. Upon completion of the
Commission’s ddliberations, the state delegations voted unanimoudy not to recognize an
exemption from the regulation based on petitioner’s comment.

4. The Commisson's comments published in the Federal Register upon adoption of
the fina rule likewise rgected petitioner’ s request for an exemption. The Commission noted
that

the [over-order] price regulation is designed to mirror operation
of the [Federal] Market Order in substantia form to the degree
possble. An exemption from regulation based on payment of
market-based premiums is not recognized under the Federd
Market Order System. Accordingly, to provide such an
exemption would disrupt the complimentary function of the
Compact and underlying Market Order.*

1 See 63 Fed. Reg. 65563, 65564 (Nov. 27 1998).

2 See Affidavit of Kenneth M. Becker (“Becker Aff.), Exhibit A (letter to the Commisson
from Peter M. Hint) (emphasisin origind).

3 See Becker Aff., Exh. A (minutes of Commission’s May 14, 1997 mesting).

4 See 62 Fed. Reg. 29626, 29631 (May 30, 1997).



5. Fallowing the Commission’ srgjection of petitioner’ sinitid request for an
exemption -- and after petitioner commenced this proceeding in August 1997 -- petitioner dso
filed (in April 1998) a Ptition to Initiate Rulemaking requesting that the Commission consider
whether its over-order price regulations should be modified to establish an independent over-
order price and producer settlement fund for organic milk.> In response to that petition, the
Commission initiated a subjects and issues rulemaking by publishing a notice of rulemaking
soliciting comments on the question whether to “exempt organic milk handlers from the
Compact Over-order Obligation and exclude milk producers from the producer pool.”®

6. On December 16, 1998, the Commission held a public hearing on the question
whether organic milk should receive specid treatment under the Compact. At the hearing,
Carmen Ross, the Commission’s Regulations Administrator, testified on behdf of the
Commission. Mr. Ross dated that the Commission’s “Price Regulation was modeled after the
regulaions of the Federal Milk Market Order 1,” which “do[es] not distinguish between milk
and organic milk.”” Mr. Ross also noted that the Commission’s regul aions followed the
Compact itsdf in defining the term “milk” as the “lacted secretion of cows,” without
distinguishing between conventiondl and organic milk 2

7. Some advocates of specid treatment for organic milk also testified a the hearing.
They made two primary arguments. First, they urged that organic milk should be treated
differently than conventiond milk under the Compact because the costs of producing,
processing, and distributing organic milk are purportedly higher than for conventiona milk.”
Second, they suggested that the organic dairy industry aready pays producers a higher rate for
organic milk than that mandated by the Commission’s regulations or the federd system, and that
differentia trestment thus should be adopted.™

8. Advocates for specid treatment of organic milk, disagreed, however, on what that
treetment should be. Kedley Devaney, the business manager for petitioner, emphasized that The
Organic Cow was *not looking for . . . an outright exemption for organic dairy.” Rather, the

5 See Affidavit of Peter Rlint, Exhibit B.

6 See 63 Fed. Reg. 65563, 65564 (Nov. 27, 1998).
! See Becker Aff., Exh. H, a 6-7.

8 Id. a 6.

9 See, e.g., id. a 48-52 (testimony of Peter Flint); id. at 88-95 (testimony of Mark
Retzloff).

10 See, e.g., id. a 47 (tesimony of Peter Flint); id. at 90 (testimony of Mark Retzloff).



“ petition was specific for setting up a separate Organic Dairy Compact.”™ In contrast, Mark
Retzloff, a representative from Horizon Organic Dairy, disagreed and testified that Horizon's
god was for organic milk to be “exempt from the Compact,” without “establishing a
subcompact for organic [milk] and dl the different things that will have to go into that.”*

9. At the hearing, anumber of commissioners raised questions concerning the
proposed differential trestment of organic milk. Chairperson Mike Wiers noted that by
exempting organic milk, the Commisson would essentidly “push [ the price of] the
‘conventiond’ milk closer to [organic milk],” and thereby “giv]e] preferentid trestment to
organic milk.”** Similarly, Commissioner Jacques Couture suggested that, because the
Compact increases the cost of conventiona milk to the consumer, it should likewise increase the
cost of organic milk, so asto preserve the existing relative “equation” between the two.™

10. Inaddition to hearing from live witnesses, the Commission also received written
comments in connection with its rulemaking proceeding on the proper trestment of organic milk.
Some |etters were filed in support of the petition, primarily reflecting concern for the economic
burden that the over-order price regulation could place on The Organic Cow.* Other
commenters opposed the petition. Two commenters suggested that treating organic milk
differently under the Commission’s regulations would “wesken the entire Compact,” and lead to
differentia trestment for other “differing production methods”*® Another urged that organic
milk should be trested like conventiona milk because much organic milk “finds itsway into
conventional markets”*” Commenters also expressed concern with the administrative costs of
running a separate pool, were that approach to be adopted as advocated by petitioner.'®

Hu Id. a 14.
12 1d. at 99-100.
13 Id. at 100.

14 1d. at 38-39.

15

The complete record from that rulemaking proceeding agppears as Exhibit H to the
Affidavit of Kenneth Becker.

1o See Becker Aff., Exh. 5, p. 120-21 (letter of Agri-Mark); id. p. 129 (comments of
Vermont Department of Agriculture, Food & Markets).

17

1d., p. 123 (letter of Independent Dairymens Cooperative Association, Inc.).

18 Id.



11. At addiberative meeting on January 13, 1999, the Commission reviewed and
consdered the rulemaking record and decided not to exempt organic milk from the price
regulation. The reasons given by the Commission a that time included: (1) that much of the
organicdly produced milk in new England is not sold as organic fluid milk but isinstead sold as
conventiona milk or for other class uses; (2) that the amount of organic milk in the New
England istoo smdl (less than .5% of the market) to justify separate regulation; (3) that the
adminigrative cogts of running a separate organic pool would not be cost effective; and (4) that
the two mgor organic milk dealers supplying New England disagreed as to how the
Commission should proceed - one advocated exemption, and the other separate regulation.*®

12. The Commission aso has consdered the proper regulatory treatment to be
accorded organic milk in connection with a petition filed by Horizon Organic Dairy, Inc.
Specificdly, in In re Petition of Horizon Dairy, Inc. on behalf of Farmland Dairies, HEP-
97-009 (Jan. 26, 1998), the Commission denied Horizon's request that certified organic milk
processed and packaged by Farmland Dairies and distributed in New England be exempt from
the over-order requirement.

13. The arguments advanced by Horizon in that proceeding were smilar to those urged
by petitioner here. Horizon primarily argued that (1) organic milk is sufficiently different from
non-organic milk so asto require different regulatory treatment; (2) thet differentia trestment is
required because Horizon aready paid higher pricesto its farmers than the over-order price set
by the Commission’s regulations; and (3) that the Compact over-order price obligation would
represent a “ severe economic hardship” for Horizon and for organic dairymen and feed
growers.?

14. Inrgecting Horizon's claim that organic milk isadistinct product from
conventiona milk, the Commission observed that the Federd Milk Market Order System does
not make any digtinction between organic and conventiona milk. In addition, the Organic
Foods Production Act of 1990 -- which Horizon invoked -- aso provides no exemption or
other provison for distinguishing organic milk from non-organic milk under federd law. The
Commission noted that the Compact generdly “requires the Commission to gpply, adapt and
develop the regulatory techniques’ of the federal system, and held that “[b]ecause [the
legidatures] indicated no . . . policy preference that would envision different treetment of organic
milk [under] . . . the Compact,” “no such distinction” was intended.*

19 See Becker Aff., Exh. | (minutes of Commisson’s January 13, 1999 meseting).

20 See In re Petition of Horizon Dairy, Inc. on behalf of Farmland Dairies, HEP-97-
009 (Jan. 26, 1998), Part I1.

2 See id., Part I1.1.



15. The Commission aso regjected Horizon's claim that by paying pricesin excess of
the Commission’s over-order price, Horizon was dready “ meeting the purposes of the
Compact.” The Commission wrote: “Petitioner reads the purposes of the Compact too
narrowly. The mission of the Compact is ‘to assure the continued viability of dairy farming in
the northeast and to assure consumers of an adequate, loca supply of pure and wholesome
milk.”” That important mission, the Commission held, would be best served by encouraging the
free play of market forces with regard to different subcategories of milk: “The regulation does
not, therefore, recognize or give credit for price premiums paid in the market by any processor,
whether for organic or non-organic milk.” “Contrary to thisintended neutra impact,” accepting
Horizon's argument would have * establish[ed] a preference resulting in an economic advantage
for organic milk processors.”#

16. Findly, the Commission aso regected Horizon's clam of economic hardship. It
reasoned that Horizon could have renegotiated its contracts with producers to included the
monthly over-order producer payout. Alternatively, Horizon could have continued to build the
costs of the over-order obligation and administrative assessments “into the petitioner’s price
dructure [to be] . . . passed on to the wholesale and retail marketplace.”

17. Horizon elected not to seek judicid review of the Commission’sdecison on its
petition.

B. Financial Circumstances Relating to Petitioner’s Claim of Hardship

18. The Organic Cow, LLC, was originaly owned by Peter and Bunny Hint. Effective
May 1, 1997, the Flints sold a 70 percent interest in the Organic Cow to H.P. Hood, Inc.
(“Hood"), one of the nation’s largest dairies. The jointly owned company was a0 registered
as The Organic Cow, LLC.

19. Asof August 17, 1997, when the petition at issue was filed, petitioner had
contracts in place with approximately 50 New England organic dairy farmers. The average Size
of those farmswas 40 to 45 cows. The contracts were “output” contracts, meaning that
petitioner was required to purchase al conforming milk produced regardiess of market
conditions. The contracts provided for aminimum price of $18.00 per hundredweight,
regardless of the class use of the milk, plus additional compensation to be correlated to butterfat
and qudity. The average price being paid by petitioner under those contracts at the time of the
petition was $19.36 per hundredweight.?

22 See id., Part 11.2.
23 See id., Part 11.3.

24 Effective January 1, 1999, the producer pay price was increased to $21.00 ($21.25 in
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20. Petitioner’s contracts with producers were to be automaticaly renewed unlessa
party opted out of the contract extension by giving notice to that effect sufficiently in advance of
the expiration of the contract term. Of petitioner’ s producer contracts in place at the time of the
petition, many were negotiated after the Commission had published its price regulations on May
31, 1997. None of the contracts, however, specifically included a provision to accommodate
the Compact price regulation. In contrast, petitioner did take account of the Maine Milk
Commission’s price regulaion by adjusting its contracts with Maine producers to offset the
regulatory burdens imposed on petitioner.

21. Atthetime of its petition, petitioner was suffering persstent operating losses over
and above the amount then owing under petitioner’ s over-order obligation. The record reveds
anumber of market-oriented explanations for these losses, including competition from western
dairies, difficulties in obtaining adequate digtribution, and a build-up in inventory arisng from an
oversupply of milk.

22. Petitioner’s partnership with Hood provided access to alarge distribution system
and to additiond capitdl. During the seven-month period ending November 30, 1998, Hood
supplied $1.1 million to petitioner, atransfer of funds characterized by petitioner as aloan.

23. In spite of petitioner’ sfinancia difficulties, the record does not reflect any efforts on
the part of petitioner to renegotiate its contracts with providers to take account of the Compact
price regulation. Nor does it appear that petitioner discussed with Hood whether Hood would
be willing to pay the Compact obligations on petitioner’ s behalf.

24. At thetime of the Commisson'sinitid decison in this matter on March 31, 1998,
Horizon Organic Dairy (*Horizon”), the nation’s largest organic dairy, was petitioner’s mgor
competitor in the New England market. Approximately ayear later -- a about the time of the
digtrict court'sdecisonin thiscasein April 1999 -- Horizon acquired the Organic Cow's
trademark and the rights to the organic milk previoudy subject to the Organic Cow’ s producer
supply contracts. The record in this proceeding does not reved the precise date that acquisition
was consummated, or anything more about the nature of the transaction.

25. Itisdso unclear from the record the extent to which petitioner’ s financid difficulties
have continued since the acquiition of its trademark and other assets by Horizon. Although
petitioner has had ample opportunity to do so -- and, indeed, was encouraged by the
Commission to “address facts or circumstances since the January 1998 ora hearing that relate
to [its] cdlaim for an exemption”? -- petitioner has not provided the Commission any updated
information regarding its financid status since the time of its origina petition.

Maine), plus premiums, for an average payment in excess of $24.00.

» See In re Petition of The Organic Cow a 2, HEP-97-006 (Aug. 9, 1999).



C. Petitioner’s Escrow Payments

26. On August 28, 1997, pursuant to arequest by petitioner, the Commission ordered
that al obligations due from petitioner under the over-order price regulation be placed in an
escrow account pending afind adminigtrative determination in this matter. Petitioner faled to
comply with that order, by refusing to make paymentsinto escrow when due for the months of
Jduly, August, September, October, November, and December 1997 and January 1998.

27. On December 31, 1997, the Commission filed an enforcement action in the United
States Didtrict Court seeking injunctive relief requiring petitioner to make payments into escrow.
On March 16, 1998, the Court issued an order requiring “[d]efendant,” The Organic Cow,
LLC -- petitioner in this proceeding -- “to pay into escrow with [the Commission] adl monthly
adminigrative assessments and over-order price obligations as they come due, commencing
with the payment due March 18, 1998, pending further order of this Court.” Asrequired by the
Court’ s order, petitioner made payments into an escrow account maintained by the Commission
for the months of March, April, May, and June of 1998,

28. On June 30, 1998, petitioner ceased operations at its only plant subject to the
over-order price regulation, the Tunbridge, Vermont plant. After that time, petitioner had no
further over-order assessments due to the Commission, and ceased reporting its fluid milk sales
and receipts to the Commission.

29. Beginning in July 1998, milk from petitioner’s producers (formerly received by
petitioner at its Tunbridge plant) began being shipped to Hood' s poal plant in Agawam,
Massachusetts. Hood thereafter included that milk in its reports to the Commission, as required
by the Commission’sregulations. Hood did not report milk sales under petitioner’s label
separate from Hood' s other milk distributed in New England from the Agawam plant.

30. Inthe months since July 1998, Hood has paid its over-order obligations on the
milk formerly received by petitioner. Hood has done so each month by sending two wire
trandfers, one of which purports to be attributable to The Organic Cow, LLC.

31. OnJduly 31, 1998, the Commission notified petitioner that the termination of its
operations a Tunbridge meant that The Organic Cow was no longer a handler covered by the
Commission’sregulations. The Commission stated that because the district court’s escrow
order gpplied only to The Organic Cow, and *does not apply to Hood,” sums received from
Hood in satisfaction of its over-order obligations would not be held in escrow. The
Commission has since pooled dl over-order obligation payments received from Hood and
returned producer payment funds from the pool to Hood for payment to its producers
consgtent with the Commission’sregulations.

32. Neither petitioner nor Hood sought to obtain an escrow order applicable to Hood
in the didtrict court litigation, notwithstanding that they were notified of the Commisson’s
position long prior to the September 14, 1998 ord argument in that case. Nor has Hood
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sought relief from the Commission through participation in this proceeding, or by initiating its
own proceeding.

33. Pditioner’s Opening Brief on Remand contains a Single paragraph arguing thet the
Commission’sfailure to escrow funds received from Hood since September 1998 violates the
digtrict court’ sinjunction.

34. On January 25, 2000, the Hearing Panel issued an “Order on Procedura 1ssues.”
That order directed the Commission to submit comments addressing the escrow issue raised by
petitioner, and authorized petitioner to file areply to those comments.

35. On February 8, 2000, the Commission submitted a pleading entitled “ Comments
Regarding Escrow,” together with a supplementd affidavit and additiond attachments. On
February 15, 2000, petitioner filed areply to the Commission’s brief, and an accompanying
afidavit.

D. Petitioner’s “Motion in Limine”

36. On August 9, 1999, the Hearing Pand issued an order establishing a schedule for
the submission of written briefs and any accompanying affidavits by the parties to address the
issues on remand. Petitioner did not object to the Hearing Pand’ s proposed method of
addressing the issues by way of written submissons and, in particular, did not request a second
ord hearing.

37. After two extensons of time were granted to petitioner due to theill hedth of her
counsdl, petitioner filed its Opening Brief on November 22, 1999, accompanied by the
affidavits of Peter Hint and Mark Retzloff. On December 22, 1999, the Commission filed its
Brief in Opposition, accompanied by the affidavits of Carmen Ross and Kenneth M. Becker.

38. The Affidavit of Carmen Ross and its accompanying exhibit quantified petitioner’s
obligations under the Commission’s over-order regulations for the period from July 1997
through June 1998. The Affidavit of Kenneth Becker addressed the Commisson’s actionsin
connection with the regulation of organic milk -- set forth in Part 1A, supra -- with an
emphads on activities post-dating the Commisson’sinitia decison in this matter on March 31,
1998.

39. On January 5, 2000, petitioner filed its Reply Brief, together with a pleading styled
a“Moationin Limineg” “pursuant to Rule 103(a)(1) of the Federd Rules of Evidence” The
motion argued that the affidavits of Carmen Ross and Kenneth Becker should be stricken from
the officid record in this proceeding and should not be considered by the Commissonin
reaching a decison on petitioner’ s request for an exemption from the operation of the Compact
over-order price regulations.



40. On January 21, 2000, the Commission filed an Opposition to petitioner’s motion,
arguing that the Ross and Becker Affidavits should properly be included in the record of this
proceeding.

41. On January 25, 2000, the Hearing Pandl, having reviewed petitioner’s “Motion in
Liming’ and the Commission’s Opposition thereto, denied petitioner’ s request to drike the
affidavits submitted by the Commisson. The Hearing Pand gave “three separate and
independent grounds for its decision, any one of which would be sufficient to warrant denying
petitioner’ smotion”: (1) that “it isa settled principle of adminidrative law that, in fashioning
policy on a particular subject -- whether through rulemaking or adjudication -- an agency may
properly take account of its related determinations in other proceedings, and the bases for such
decisons’; (2) that “the affidavits that have been supplied by the Commission conform to the
procedurd rules governing this matter”; and (3) that “it would be particularly ingppropriate to
grike the information regarding the Commission’ s related proceedings under the circumstances
of thiscase,” given that petitioner had urged the rdlevance of the Commission’s rulemaking
proceeding on organic milk in its own affidavits on remand.

42. Notwithstanding its denid of petitioner’s motion to exclude the Ross and Becker
Affidavits dtogether, the Hearing Panel provided that petitioner would “be afforded an
additiona opportunity to file a submission addressing the materids presented by those affidavits,
in accordance with the Revised Schedule st forth herein.”

43. Pursuant to the Hearing Pand’ s January 25, 2000 ruling, petitioner filed aBrief Re:
Motion in Limine on February 7, 2000. Petitioner’s brief did not address the substance of the
materias presented by the Ross and Becker Affidavits, but instead renewed petitioners
objections to admitting those affidavits at al. Petitioner aso objected that it had not been
afforded adequate time to respond to the materids in the affidavits.

II. Conclusions of Law

Petitioner’ s request for an exemption from the gpplication of the Commission’'s over-
order price regulation is before the Commission on remand pursuant to the April 2, 1999
decison of the United States Didrict Court for the Digtrict of Vermont. In that decison, the
digtrict court regected petitioner’s condtitutional daims (including challenges under the Due
Process, Equa Protection, and Contract Clauses of the United States Constitution), but
remanded the case because it could not determine whether the Commission had “consdered
Organic Cow’s argument that organic milk producers and handlers should be treated differently
than non-organic producers and handlers under the Compact; and if it did consider the
argument, on what basisit rejected it.”*

2 46 F. Supp. 2d at 306.
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Petitioner’ s arguments on remand may be organized into two basic issues. Firs,
petitioner challenges the Commisson’s authority, as a generd matter, to treat organic milk and
conventiona milk aike for purposes of its over-order regulations. Petitioner clams that
differentid trestment of organic milk is required by the Compact itsef, by the evidence on the
record in this proceeding, and by federd district court cases disgpproving agency efforts to treat
particular organic products like conventiond products in other contexts. Second, petitioner
argues that even if organic and conventiond milk may generally be treated dike under the over-
order regulations, petitioner’ s particular circumstances require that the Commisson grant it a
Specid exemption.

For the reasons st forth below, the Commission rgects both of petitioner’ s arguments.
Accordingly, petitioner’s request for an exemption from the application of the Commisson’'s
over-order price regulationsis denied.?’

A. Whether the Commission’s decision to treat organic milk and conventional
milk alike for the purpose of over-order price regulation was justified.

1. The Compact itself refers to a single category of “milk.”

The Compact refers to one category of “milk,” defined generaly as “the lacted
secretion of cows and includ[ing] al skim, butterfat, or other constituents obtained from
separation or any other process.””® The Compact further specifies that “[f]he term [‘milk’] is
used in its broadest sense and may be further defined by the commission for regulatory
purposes.”® Thus, the Compact does not differentiate organic milk from conventiona milk,
and, indeed, the term “organic” does not gppear in the Compact at all.

Petitioner argues that the Compact nonetheless impliatly expresses alegidative intent
that the Commission treat organic milk differently from conventiona milk. In particular,
petitioner claims that the Commisson’s unified gpproach to regulating organic and conventiona

21 Notably, petitioner bears the burden to demonstrate that the Commission’s exercise of

the authority accorded it by the Compact is arbitrary and capricious. See, e.g., National Ass’n
of Regulatory Utility Commissioners v. FCC, 746 F.2d 1492, 1502 (D.C. Cir.1984) (the
party chalenging an agency’s action as arbitrary and capricious bears the burden of proof).
Petitioner hasfailed to carry that burden here. The Commission’s decison on this petition does
not, however, depend on petitioner’ sfallure to carry its burden. For the reasons set forth
below, the Commission finds that the evidence on the record affirmatively supportsits decison
to treat organic and conventiona milk dike for purposes of its regulations, without regard to the
question of burden.

% See Compact § 2(10).

2 Id.
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milk isinconsigtent with the Compact’ s ingtruction to “congider . . . the costs of production
including, but not limited to the price of feed, the cost of labor . . . and the price necessary to
yield areasonable return to the producer and distributor,” because the Commission “only
considered the . . . [costs] associated with conventiona dairy farming.”®

Thisargument is fundamentaly flawed. Firg, petitioner’s claim that the Commission
must consder the costs of organic milk production and conventiona milk production separately
smply assumes the concluson that organic milk and conventiond milk are o different asto
require such treetment. Nothing in the Compact itself supports that conclusion, and itisa
condusion with which the Commission disagrees™

Second, the Commission has considered the costs of organic milk production, just as
petitioner claims that Section 9(e) of the Compact requires. In addition to other actions, in
response to a Petition to Initiate Rulemaking filed by Petitioner, the Commission published a
notice on November 27, 1998 soliciting comments on the specific question whether to “exempt
organic milk handlers from the Compact Over-order Obligation and exclude organic milk
producers from the producer pool.”** Petitioner and others involved in organic milk production
submitted written comments and, at a hearing held on December 16, 1998, gave ord testimony
regarding the costs of organic milk production.*® At the close of that proceeding, the
Commission found thet petitioner’ s evidence of higher cogts for the production of organic milk
did not judtify separate regulation of organic milk in the face of the array of problems that would
be presented by such differentia regulation.® Thus, athough the Commission does not interpret
the Compact to require it to consder the costs of producing organic milk separately from the
costs of producing Class 1 milk generdly, it has considered the costs of organic milk production
and finds that they do not mandate that organic milk be treated differently from conventiona
milk.

%0 Petitioner’s Opening Brief on Remand at 28.

3 See Part 11.A 2, infra.
2 63 Fed. Reg. 65563, 65564 (Nov. 27, 1998).

8 See Affidavit of Kenneth Becker, Exhibit H (record of the Commission’s rulemaking
proceeding regarding whether organic milk handlers should be exempted from the
Commission’s over-order price regulations).

3 See id., Exhibit I (minutes of Commission meeting in which motion thet the Commission
not exempt organic milk from its regulations passed). Asset forth in detail in Part 11.A .2, infra,
upon careful reconsderation of the evidence regarding the costs of organic milk production in
the record, the Commission adheres to its earlier decison that such evidence does not require
that the Commission regulate organic milk and conventional milk as separate products.
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Moreover, asthe Commisson wrotein In re Petition of Horizon Dairy, Inc. on
behalf of Farmland Dairies, HEP-97-009 (Jan. 26, 1998), the enactment of the Compact
against the backdrop of the federal Milk Market Order System™ supports the Commission’s
view that the Compact should not be interpreted to accord specia trestment to organic milk:

[T]he Compact requires the Commission to apply, adapt and develop the
regulatory techniques higtoricaly associated with milk marketing [under the
federa system]. ... The[federd system] higtoricaly has recognized no
distinction between organic and non-organic milk for purposes of regulation. . . .
The Congress and the sx New England state legidatures are presumed to have
known when adopting the Compact that there was no such distinction
recognized in the ‘techniques higtoricaly associated with milk marketing’ . . .

136

In the face of that knowledge, however, neither Congress nor the state legidatures suggested
any “digtinction or policy preference that would [require] different treetment of organic milk
[under the Compact] in enacting the Compact enabling legidation.”’ It therefore appears that
no such differential trestment was intended.®

The fact thet the federd systemn recognizes no distinction between organic and non-
organic milk is, however, Sgnificant even beyond the guidance that it offersin determining
legidative intent under the Compact. Asthe Commission observed at the time it adopted its
over-order price regulation, the “regulation is designed to mirror operation of the [Federal]
Market Order in substantial form to the degree possible.”* Because both the federal
regulations and the Compact gpply to exactly the same fluid milk distributed in New England,
preserving the symmetrica operation of the two systems smplifies the administration of both. In
contrast, permitting the Compact to develop a patchwork of such exceptions not recognized by

% The federd Market Order System was established by the Agricultural Marketing
Agreement Act of 1937. See 7 U.S.C. 88 601-674 (as amended).

% See In re Petition of Horizon Dairy, Inc. on behalf of Farmland Dairies, HEP-97-
009 (Jan. 26, 1998), Part I1.1.

37 Id.

i Thereis no question that the Commission retains the authority to deviate from the
regulatory approach of the federd Milk Market Order System when appropriate. See, e.g.,
Compact § 3(b) (affording the Commission “broad flexibility to devise regulatory mechanismsto
achieve the purposes of the compact”). Nevertheless, the settled federd gpproach on thisissue
supports the Commisson’ sinterpretation.

% See 62 Fed. Reg. 29626, 29631 (May 30, 1997).
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the federd system would “ disrupt the complimentary function of the Compact and underlying
Market Order.”*

In sum, the Commission finds that the Compact does nat, ether explicitly or implicitly,
support treating organic and conventiona milk differently for purposes of itsregulations. In the
following section of this discusson, the Commission explains why the evidence presented by
petitioner also does not preclude the Commission from applying its regulations consstently to al
Class 1 milk produced in the Compact dates.

2. The evidence on the record does not require the Commission to accord
special treatment to organic milk.

Petitioner devotes much of its briefs to arguing that the evidence on the record requires
that the Commission accord specia treatment to organic milk because that evidence purportedly
demondrates that organic milk is a separate “product” from conventiond milk. The
Commission is not convinced, however, tha the question whether organic milk isadistinct
“product” has any particular Sgnificance. Under the Compact, the Commission has broad
authority to regulate the category of “milk” -- whether that term comprises one product or many
-- 30 as to “assure the continued viability of dairy farming in the northeast and to assure
consumers of an adequate, loca supply of pure and wholesome milk,” which isa* matter of
great importance to the health and welfare of the region.”**

Asthe Commission explained in the Horizon proceeding, the Commission believes that
this misson will be best served by limiting, to the extent possible, the impact of the
Commission’s regulations on the free play of market forces with regard to subcategories of
milk.* “Contrary to thisintended neutral impact,” providing specia regulatory trestment for
organic milk -- as advocated first by Horizon and now by petitioner -- would, in practice,
“egtablish a[regulatory] preference resulting in an economic advantage for organic milk
processors.”* Regardless of whether organic milk and conventional milk are viewed as one
“product” or two, the Commisson is unwilling to interfere with market forces with regard to
subcategories of milk. Thus, petitioner’s conclusion that the Commission must accord specid
regulatory trestment to organic milk would not follow from its premise that organic milk isa
separate “product” -- even if that were true.

%0 Id.
4 Compact § 1.

42 See In re Petition of Horizon Dairy, Inc. on behalf of Farmland Dairies, HEP-97-
009 (Jan. 26, 1998), Part I1.2.

4 Id.
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Moreover, the evidence on the record plainly indicates that petitioner’s premiseis itself
flawed. Far from demondrating that milk and conventiona milk are separate products,
undisputed record evidence shows that much of the organicaly produced milk in New England
is not sold as organic fluid milk, but rather as conventiona milk or for other dassuses* The
fact that organic milk is thus commingled with conventional milk in the marketplace undercuts
petitioner’ s claim that these two dlegedly “ separate’ products must be accorded different
regulatory trestment.

Petitioner’ s contrary argument in favor of differentid trestment relies primarily on
evidence relating to the cogts of production of organic milk that it has submitted to the
Commission. The Commission does not, however, accept petitioner’ simplicit clam that in
determining whether to treet organic and conventiona milk dike, the Commission must focus
narrowly on the costs of production. To the contrary the Commission finds that other factors --
such as the fact that ditributors may bring organicaly and conventionaly-produced milk to
market in the same bottle -- must aso be considered.

a. Substitutability

An important factor to condder is* demand subgtitutability,” which reflects consumers
practica ability to switch from one “product” to another. In the antitrust context, for example, it
is well-established that “[t]he outer boundaries of a product market are determined by the
reasonable interchangeability of use or the cross-eladticity of demand between the product itsalf
and subgtitutes for it.”* Thistype of product market anadysisis aso rdevant here. If the cross-
eadticity of demand for conventiona and organic milk is high, then the Commission must
regulate both dike if it wishes to avoid unnecessarily distorting consumer preferences.

44 See Becker Aff., Exh. H, Tab 3, a pp. 14-15 (Report on Organic Milk Production and
Processing in the Northeast) (indicating that of 2.2 million pounds of organic milk produced by
farmers shipping to petitioner, only 854,000 pounds was packaged and distributed as organic
milk); id., Tab 5, p. 121 (Agri-Mark letter to the Commission) (noting disagreement among
organic milk handlers as to whether such milk should receive specid treatment by the
Commission based on actud production of organic milk, or sdle of the milk as organic); id., Tab
5, p. 123 (Independent Dairymens Cooperative Association letter to the Commission) (noting
that because “there is a surplus of organic milk over what is needed” to fill demand for the
product, the “surplus finds its way into conventiona [milk] markets’).

° Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962). The “cross-elasticity
of demand” between two products measures the extent to which the quantity demanded of the
first product will change in response to a changein price of the second product. See, e.g.,
Eastman Kodak Co. v. Image Technical Servs., Inc., 504 U.S. 451, 469 (1992).
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Petitioner’ s own arguments suggest that the cross-dagticity of demand between organic
and conventiond milk is high. According to petitioner, “organic milk is highly price-sensitive.”*
“There are not enough ‘ committed’ users to comprise a meaningful market and pass dong
significant priceincreases™’ In other words, according to petitioner, as the price of organic
milk rises rdative to that of conventional milk, consumers switch to conventiona milk.
Corrdatively, asthe price of organic milk falsreative to that of conventiona milk, consumers
may switch to organic milk.

As noted above, the Commission is committed to a policy of regulaing in a manner as
“market-neutrd” as possible with regard to subcategories of milk. To effectuate this policy in
the face of high dadticity of demand between organic milk and conventiond milk, the
Commission must avoid -- to the extent possible -- changing the relative prices of organic and
conventiona milk. Thus, if handlers of conventiond milk must pass Compact fees on to thelr
customers, o, too, must handlers of organic milk. Otherwise, the relative prices of the two
kinds of milk will be distorted, and organic handlers will recaeive an administratively-created
benefit in the marketplace. Accordingly, the Commission findsthet it is not only reasonable, but
desirable, to treat organic and conventiona milk aike for the purpose of its over-order price
regulations.

b. Costs of Production

As st forth above, the Commission does not agree with petitioner’ simplicit clam that
the costs of production are the critica factor to be consdered in determining whether organic
and conventiond milk should be treated dike. Moreover, the Commisson finds that the costs
of production for organic and conventiond milk are not so different as to mandate specid
trestment for organic milk. The Commission is not, of course, blind to the fact that petitioner
has submitted evidence on the record suggesting that the average codts of organic milk
production are higher than the average costs of conventiona milk production.”® Thereis,
however, dso evidence on the record suggesting that the lion’ s share of differencesin the costs
of milk production (whether organic or conventiond) are related to the farm size of the
producer. A study commissioned by the Commission to address milk production costsin New
England found that when certain assumptions — such as opportunity costs of operator labor --

4 Petitioner’ s Opening Brief a 13.
7 Id. a 14.

8 See, e.g., Becker Aff., Exh. ., Tab 4 (tesimony of Horizon Organic Holding
Corporation) (stating that the cost of organic milk production is greater than the cost of
conventiona milk production, and purporting to identify seven specific categories of costs that
are higher for organic producers).
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are held steady, the median costs of milk production per hundredweight range from $17.60 for
herd sizes over 90 cows, to $23.34 for herds with fewer than 47 cows.*

According to petitioner, the average herd size of its producers is 40-45 cows.™
Petitioner’ s contracts fix a price of $21.00 per hundredweight for its organic milk.>* Thisrate
paid by petitioner -- which it claims condtitutes a sustainable price for organic farmers, and thus
must cover their costs -- fals wdl within the costs of production on smilar-sized conventiond
farmsin New England.* Asaresult, even leaving aside the other difficulties with petitioners
arguments, the record does not support petitioner’ s clam that the costs of organic milk
production are so much greater than the costs of conventional milk production asto require
specid regulatory trestment of organic milk.

c. Producer contracts in excess of the over-order price

Petitioner dso argues that regardless of whether organic milk is a separate “ product”
from conventiona milk, petitioner should not be subject to the over-order price regulaions
because its producer contracts -- which set pricesin excess of the Compact over-order price --
dready satisfy the Compact purpose of ensuring a sustainable price for producers. The
Commission has dready rgected this argument in refusing to grant an exemption from the
regulations in response to Horizon's petition. We likewise rgject the argument here.

Specificdly, in Horizon the Commission explained that “[p]etitioner reads the purposes
of the Compact too narrowly.”** Thaose purposes are not limited to “merely establishing
equitable pricesto producers’; rather, “the Commission is also charged by the Compact with
ensuring reasonable regulatory uniformity that will have aneutra effect on the milk market.” To

9 See id., Exh. G at 14 (1996 Costs of Production in the New England Milk Market).
%0 See Petitioner’s Opening Brief at 4.

o1 Id at 3.

52 Petitioner’ s Response to Proposed Decision contains the conclusory statement that its

cogts do nat, in fact, fal within this range because its pay price does not include imputed |abor
cods. However, despite requesting and receiving an extenson of time within which tofileiits
Response, petitioner presents no evidence or explanation of this purported digtinction beyond its
conclusory statement. Accordingly, in addition to the other reasons presented in this decision,
petitioner’ s dlaim that the Commission is “comparing gpplesto oranges,” see Petitioner’s
Response at 10, is unsupported by the record, and must be rejected.

% See In re Petition of Horizon Dairy, Inc. on behalf of Farmland Dairies, HEP-97-
009 (Jan. 26, 1998), Part I1.2.
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maintain this neutra impact, it is the Commisson’s policy not to take account of private
economic arrangements between handlers and producers, regardless of the basis for such
payments. Declining to adapt the price-order regulations to account for petitioner’ s contracts
with its producersis Smply an gpplication of that policy.

The record in this proceeding reveals that handlers of conventiona milk, like handlers of
organic milk, may (and often do) have arrangements that result in payments to producersin
excess of the Commission’s price floor.>* Such arrangements may include, for example,
additional compensation based on volume, qudlity, or priority of accessto milk over a
competitor. The Commisson’s regulations do not alow handlers of conventiona milk to
avoid or reduce their obligations under the Compact on the ground that such private economic
arrangements with producers result in a price per hundredweight in excess of the floor
edtablished by the Commission’ s regulaions. The same result must obtain in cases (like
petitioner’ s) where the additional compensation to producersis based on the use of organic
means of production. Here too, the Commission believes that the Compact purposes are best
served by regulating with regard to the single category of fluid “milk,” rather than creating
separate regulatory regimes for subcategories of milk (in this case defined by private economic
arrangements).

Petitioner clams that the prices it pays for organic milk should be distinguished from
“premiums’ paid for volume or quality because they are embodied in two-year contracts and
represent “guaranteed” prices that are not “based on marketplace supply and demand,” but are
“independent of market conditions.”® The Commission finds, however, that the form taken by
apaticular private economic arrangement is not determinative of whether its over-order price
regulations must take account of such arrangements. The critica question, as explained above,
is whether taking such arrangements into account would create market distortions. The
Commission finds thet it would.

3. The cases cited by petitioner do not require the Commission to
accord special treatment to organic milk.

Petitioner also argues that two unpublished district court opinions indicate thet tregting
organic milk and conventiond milk dike for purposes of the Commission’s over-order price
regulation “is an abuse of discretion.”®” Those decisions are thoroughly distinguishable, and,

>4 See, e.g., Becker Aff., Exh. H, Tab 1, at 59, 78-79, 105.
% Id. at 108.
% Petitioner’ s Opening Brief at 29.

> See Pringle v. United States, No. 97-CV-60342-AA,1998 U.S. Dist. LEXIS 19378
(E.D. Mich. Dec. 9, 1998); Kreider Dairy Farms, Inc. v. Glickman, No. Civ. A. 95
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moreover, are not binding on the Commission because they arose in different satutory and
factual contexts.

Theissuein Pringle v. United States was whether the Michigan Consolidated Farm
Service Agency’ s fallure to pay ahigher rate of disaster reief benefits as compensation for the
loss of organic beans than for the loss of conventional beans was an abuse of discretion.
Because it was undisputed that “organically grown beans demand[ed] a significantly higher price
in the marketplace than chemicaly grown beans” the court found that it was “unreasonable for
the [agency] to refuse to recognize this marketplace distinction by way of a separate disaster
payment rate.”*® Thus, the Pringle court obliged the agency to pay a higher disaster rdief price
for organic beans.

Pringle isingpposite here because, unlike the disaster relief payments at issuein that
case, the Commission’'s over-order fees are not intended to serve as a subdtitute for the
vauation of milk (whether organic or conventiond) by the private marketplace. To the
contrary, the Commission wishes -- to the extent possible -- to preserve the market sgnas
generated by consumer preferences with regard to subcategories of milk. As discussed above,
the Commission believes that to do so, it must endeavor not to upset or distort the rlative
prices of organic and conventiona milk at the same level. Accordingly, if Compact over-order
fees are gpplied s0 asto raise conventiona milk prices to the consumer, the same fees must a'so
be gpplied to organic milk. In short, Pringle is distinguishable because the regulatory action in
that case was intended as a stand-in for the private market, while the Commission’s over-order
price regulations are intended to supplement that market, without unduly distorting it by
exempting a particular subcategory of milk from regulation.

Theissuein Kreider Dairy Farms v. Glickman was whether Kreider, akosher dairy,
should be regulated as a“handler” under federa milk marketing regulations (and so subject to
paying certain fees), or accorded an exemption on the ground that it was a salf-contained
“producer-handler.” The agency found that because Kreider distributed its milk through
subdeders -- and thus could allegedly rely on other producers to meet its customers needs
during periods of short supply, rather than having to bear the cost of producing an over-supply
of its own -- it was not slf-sufficient enough to qualify for the “ producer-handler exemption.”*®
The court disagreed and vacated the agency’ s decision. It reasoned that because the record
indicated that Kreider’ s kosher milk could not, in fact, be augmented in periods of short supply

6648,1996 U.S. Dist. LEXIS 12094 (E.D. Pa. Aug. 15, 1996).
% Pringle, 1998 U.S. Dist. LEXI1S 19278, at * 22-23.

9 Kreider, 1996 U.S. Dist. LEXIS 12094, at *23-24.
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by conventiona milk from other producers, Kreider’ s autonomy was preserved for purposes of
the “ producer-handler” exemption, notwithstanding its sales through subdedlers.®

Kreider isplanly ingpplicable in the present circumstances. The question hereis
whether the Commission may permissibly regulate organic and conventional milk alike so asto
avoid conferring an adminigtratively-created competitive advantage on organic milk. For the
reasons set forth in Parts11.A.1 and 11.A.2, supra, the Commisson believes that approach is
judtified. That determination isin no way undercut by the Kreider court’s unrdated finding that
akosher milk producer-handler regps no economic benefit from distributing through subdedlers
because the kosher dairy still must bear the burden of producing an over-supply at some times
to satisfy its customers during other times when its cows produce less milk. For these reasons,
the Commission finds that the cases cited by petitioner do not prevent it from treating organic
milk and conventiond milk dike under its regulaions.

* * *

In sum, the Commisson finds that petitioner has falled to carry its burden to show that
the Commission lacks judtification for its decision to regulate organic and conventiona milk
dike. Both the evidence on the record and sound principles of regulatory judgment strongly
support the Commission’s decision to treet “milk” as asingle category, rather than drawing
digtinctions among different possible subcategories of “milk.” Such an approach best servesthe
Compact’s ultimate god of ensuring stability in the region’sloca milk supply, with the
accompanying benefits for the hedlth and welfare of the region. See Compact, 8 1.

B. Whether petitioner has demonstrated that its particular financial
circumstances present such a unique economic hardship as to warrant an
exemption in this case.

In Part [1.A of this decision, supra, the Commisson explanswhy its decison to
regulate organic and conventiona milk aike makes sense as agenera matter. This section
consders whether, notwithstanding the Commission' s palicy of generd gpplicability, petitioner
has demondtrated that gpplying the regulationsin its particular circumstances would result in
such unique economic hardship as to warrant a departure from the Commission’ s regulations.
For the reasons set forth below, the Commission finds that petitioner has failed to present -- and
the record fals to contain -- the substantial and compelling evidence of unreasonable hardship
necessary to judtify such an exercise of the Commission’s discretion.

Petitioner argues that if the regulations are applied to it, severe economic hardship will
befdl both petitioner and its producers. According to petitioner, the hardship onit will bea
further decline inits financid fortunes, because it cannot pass the cost of Compact assessments

€ Id. at 25-31.
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through to consumers® Ultimately, petitioner could be forced to go bankrupt, “wind down,” or
ol its assets® The hardship to producers, petitioner claims, is that they may be forced to “shut
down their farms”®

Petitioner has failed, however, to substantiate its clams that dramatic consequences will
follow if the Commission refuses to grant an exemption in this case. Indeed, despite repeated
opportunities to update the record, petitioner has failed even to address the effect of recent
changesin its ownership and operations on its clams of hardship.

The Organic Cow, incorporated in 1993, was originadly wholly owned by Peter and
Bunny Fint® On May 1, 1997 -- two months before the Commission’s over-order price
regulations first went into effect -- the Flints sold a 70 percent interest in the Organic Cow to
H.P. Hood, Inc., one of the nation’s largest dairies®™ Then, at about the same time that the
Digrict Court’s decision was issued in April 1999, the Organic Cow’ s trademark and the rights
to the organic milk that is subject to the Organic Cow’ s producer supply contracts were
acquired by Horizon Organic Dairy, the country’ s largest organic dairy.®

Petitioner has declined to update the record to indicate how its acquistion by its largest
and most aggressive competitor has affected its financid Stuation. Nor does the record contain
details of the agreement underlying petitioner’ s change in ownership -- such as whether Horizon
has assumed petitioner’ s liabilitiesin addition to acquiring its assets. Asaresult of petitioner’s
falure to provide updated information, it is unclear from the record before this Commission
what, if any, financid effect of the chalenged Compact assessments will be on petitioner. What
is clear, however, is that there is no imminent danger of Horizon, which has acquired petitioner’s
producer supply contracts, going out of business.®’ It therefore does not appear, contrary to

o1 See Petitioner’s Opening Brief a 10-15.
62 Id. at 19-20.

®  Idals.

o4 Petitioner’ s Opening Brief at 2.

®  Idals

% 1d. at 20.

o As noted, the Commission dso has denied a petition for an exemption from the over-

order price regulationsfiled by Horizon. See In re Petition of Horizon Organic Dairy, Inc.,
on behalf of Farmland Dairies, Inc., HEP-97-009. Horizon did not seek judicial review of
thet decision.
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petitioner’s hyperbolic dams, that “60 family farmsin New England will be jeopardized” if the
present petition is denied.®

Notably, however, even had petitioner remained independent, the record would not
support its claim that the Commission’ s assessments would necessarily have caused it extreme
financia hardship. Petitioner emphasizesthat its contract prices -- exclusive of Compact monies
-- were sufficient to afford producers a fair, sustainable price for their milk.*® Petitioner aso
represents, however, that its producers would not have renegotiated those contracts, even faced
with the possible failure of petitioner and the resultant jeopardy to the producers themsdlves.™
In the Commission’ s view, this argument strains credulity.

Firg, as amatter of common sensg, if petitioner’ s prices afford producers a sustainable
wage, but petitioner would go out of business if producersinsst on receiving Compact monies
in addition, it ssems clear that producers would generdly opt for a sustainable wage over none
at al. Indeed, even petitioner grudgingly conceded that at least some of the producer contracts
could, in fact, have been renegotiated.”

Second, there is evidence in the record that petitioner and its Maine producers were
able to agree that their contracts should take the Maine Milk Commission price regulation into
account.” This strongly suggests that the same could be done for the Compact regulations. So
far asthe record reflects, however, petitioner never attempted to renegotiate its contracts with
producers dong these lines.

Third, agenerd description of financia difficulties, such as petitioner presents at pp. 10-
15 of its Opening Brief, does not condtitute the kind of compelling evidence of unreasonable
hardship necessary to judtify an exemption from the Commission’s price-order regulaions. A
petitioner requesting an exemption must bear the burden of demondtrating that the clamed
unreasonable economic hardship will result specificaly from the gpplication of the Commisson's
regulations. Asthe Commission found in its earlier decison, the economic hardships that
petitioner describes result primarily from the operation of competitive forces.” Importantly,

%8 Petitioner’ s Opening Brief at 27.

®  Ida29.

© o Idaa

e See In re Petition of The Organic Cow, LLC, HEP-97-006 (Mar. 31, 1998) at 6.
2 Transcript of January 15, 1998 Hearing, & 30 (Testimony of Peter Flint).

73

See, e.g., Petitioner’ s Opening Brief 11-12 (noting a variety of reasons for petitioner’s
persstent losses, including oversupply, competition with Western dairies, and limited
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Horizon's acquisition of petitioner gppears to change significantly the facts regarding petitioner’s
clams concerning its potentid to be successful within the Compact regulatory regime, but
petitioner has completely failed to address those devel opments.

* * *

In sum, the Commission finds that petitioner has failed to carry its burden to
demondrate that, notwithstanding recent changesin its ownership, it will sill suffer extreme
financid hardship from application of the Commission’s regulations, such that an exemption
should be granted. Petitioner has had ample opportunity to supplement the record to attempt to
make this showing, but hasfalled to do so. Moreover, even without regard to changesin
petitioner’ s ownership, the present record does not support its claim of hardship.

C. Whether the Commission’s Refusal to Escrow Payments From Hood in
Satisfaction of its Over-Order Payment Obligations Violates the Order of
the District Court.

On remand, petitioner aso seeks “to have its [post-September 1998] payments made
under the District Court injunction escrowed in accordance with the terms of that injunction.” ™
Petitioner claims that the Commission has violated the injunction by declining to escrow
“petitioner’s” escrow payments. The Commission finds that the payments at issue were nat, in
fact, “petitioner’s,” and therefore were not subject to the digtrict court’ sinjunction.

The record reflects that since June 30, 1998, when petitioner ceased operations a its
plant in Tunbridge, Vermont, petitioner has had no over-order payment obligations to the
Commisson. The milk from petitioner’ s producers that had formerly been processed by
petitioner at Tunbridge was thereafter received by Hood at its Agawam, Massachusetts pool
plant, and Hood has included that milk in reports filed monthly with the Commisson. Hood has
not reported saes under petitioner’ s labd separate from other fluid milk distributed in New
England from the Agawam plant. Hood has, however, made two separate wire transfers each
month in satisfaction of its over-order payment obligations, one of which purportsto reate to
milk received under petitioner’ s contracts.

In these circumstances, it appears clear that the post-September 1998 payments that
petitioner maintains should have been escrowed were not petitioner’s payments at dl, but rather
payments made by Hood in satisfaction of Hood' s own obligations under the over-order
regulations. Petitioner argues, however, that the term “ defendant” in the digtrict court injunction

digtribution).

“ 1d. at 30.
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“means and includes, The Organic Cow, LLC, its successorsin interest and assigns.””

Petitioner cites no authority for this assertion, and the Commission does not agree.

The plain language of the injunction applies only to The Organic Cow, LLC; to the
extent that petitioner seeks to expand that language, it had ample opportunity to do so before
the district court. InitsJuly 31, 1998, letter, the Commission explained that because the Hood
Agawam plant was receiving the milk formerly delivered to Tunbridge, Hood would theresfter
be responsible for dl plant reporting, pool payment and producer disbursement obligationsin
connection with that milk. The Commission expresdy stated that “the [ditrict court] order in
this case requiring the escrowing of funds does not apply to Hood,” so its funds would not be
escrowed “[u]nless Hood obtains an escrow order gpplicabletoit.” Although ora argument
before the district court was held on September 14, 1998 -- six weeks after petitioner was
notified of the Commission’s escrow position -- petitioner chose not to raise this question
before the court. Petitioner smilarly took no action in the more than sx months that then
elgpsed before the digtrict court’s April 1999 decison. Findly, neither petitioner nor Hood
sought relief from the Commission through a handler exemption proceeding. In these
circumgtances, the Commission declines to extend the scope of the digtrict court’s order to
include Hood.

Petitioner so argues that the disputed monies paid by Hood are “in connection with
Petitioner’ s over-order obligation” and therefore fal within the injunction. Petitioner clamsthat
its over-order obligations did not pass to Hood -- notwithstanding the closing of the Tunbridge
plant, and Hood' s subsequent receipt of petitioner’s milk -- because the Commission’s “ over-
order price obligation isimposed on [dl] ‘handlers’ not [just] ‘ operators of pool plants.’””®
Petitioner urges that, under 7 C.F.R. 8§ 1301.9(e), it remainsa“handler” because it “ does not
operaeaplant but . . . engagesin the business of receiving fluid milk products for resde and
digributes to retail or wholesale outlets.”

Petitioner smply misreads the Commission’s regulaions. Although The Organic Cow
may still meet the definition of “handler” in 7 C.F.R. 1301.9(¢), the Compact does not require
reporting or payments from such handlers (“sub-deders’) that contract with pool plants or
partidly regulated plants to distribute milk under a pecific label. Rather, the Compact
regulation prescribes reporting and payment obligations for those handlers described in 7
C.F.R. 1301.9(a)-(d).”" Indeed, petitioner’s contrary interpretation of the regulations makes no
sense, because it would impose payment obligations (for the same milk) on both sub-dedlers
and the poal plants or partidly regulated plants with which they contract.

& Petitioner’ s Brief Re: Escrow Issue at 2.
& Id. a 5.

77 See 7 C.F.R. Parts 1303, 1304, 1306, 1307, and 1308.

-24-



Petitioner’ s claim that the Commission is not complying with the district court escrow
order isthus without merit. The Commisson has fully complied with that order.

D.  Whether Exhibits Filed by the Commission with its Brief in Opposition on
Remand must be Excluded from the Record.

Asnoted in Part |.D, supra, on January 25, 2000, the Hearing Pandl denied petitioner’s
“Motion in Limine’ to exclude from the record the affidavits submitted by the Commission. The
Hearing Pand gave “three separate and independent grounds for its decison, any one of which
would be sufficient to warrant denying petitioner’smotion”: (1) that “it is a settled principle of
adminigrative law that, in fashioning policy on a particular subject -- whether through
rulemaking or adjudication -- an agency may properly take account of its related determinations
in other proceedings, and the bases for such decisons’; (2) that “the affidavits that have been
supplied by the Commission conform to the procedura rules governing this matter”; and (3) that
“it would be particularly inappropriate to strike the information regarding the Commission’s
related proceedings under the circumstances of this case,” given that petitioner had urged the
relevance of the Commission’s rulemaking proceeding on organic milk in its own affidavits on
remand.

Notwithstanding its denid of petitioner’s motion, however, the Hearing Panel provided
that petitioner would * be afforded an additiona opportunity to file a submission addressing the
materias presented by those affidavits, in accordance with the Revised Schedule st forth
herein.” Pursuant to that authorization, petitioner filed a supplementa Brief Re: Motionin
Limine on February 7, 2000.

Petitioner’ s brief does not, however, address the materids presented by the
Commission's affidavits. Instead, petitioner renews its objections to the introduction of the
Commisson's affidavits. Because petitioner’ s brief presents no new arguments for excluding
the chdlenged affidavits, the Commission declinesto revist its earlier determination rgecting
petitioner’s motion.

Finaly, petitioner dso suggests that it was not afforded sufficient time to respond to the
Commission’s affidavits. Of course, had petitioner believed more time to be necessary, it could
have requested an extension from the Hearing Pand, but it declined to do s0.”® Accordingly,
the Commission will not now congider petitioner’s claim that it was accorded insufficient time to
respond to the Commission’s affidavits.

8 The Pand has previoudy granted two Motions for Continuance by petitioner, extending

its deadlines by atotal of 90 days.
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E. Arguments Raised By Petitioner’s Response To Proposed Decision.

On April 28, 2000, petitioner filed a pleading -- entitled “ Petitioner’ s Response To
Proposed Decision” (“Petitioner’s Responsg’) -- outlining its disagreements with the Hearing
Pand’s Proposed Decision in this case. Petitioner’ s Response primarily sounds two related
themes. Fird, petitioner reiteratesits “Mation in Liming’ argument that the Commission may not
properly rely in this proceeding on materids contained in the Ross and Becker affidavits,
including the Commission’ s related determinations in other proceedings and the bases for those
decisgons. In addition, Petitioner’ s Response argues that the Commission’s current deliberations
may not include consderation of any evidence arisng since the Commisson’sinitid decisonin
this matter. In petitioner’ swords, the Commission must now reach adecision “using [only] the
evidence which was before it [in 1998].”"°

As st forth in Parts1.D and 11.D, supra, the Commission has aready consdered and
rejected petitioner’ s claim that the Commission may not, in ruling on the present petition, take
account of its other deliberations in connection with the proper regulatory trestment of organic
milk. That argument therefore requires little additiona discussion here. It bears emphess,
however, that -- contrary to petitioner’s claims -- avast body of case law exists supporting the
Commission’s congderation of related cases. Indeed, it isafundamentd principle of
adminigrative law that an agency mugt “treet[] like cases dike; an agency may not casudly
ignore its own past decisions.”®® The courts “emphatically require]] that administrative agencies
adhere to their own precedents or explain any deviations from them.”®* Accordingly, whileit
could perhaps be argued that it would be irrationa for the Commission not to take account of
what it has done in other proceedings addressing the regulatory treatment of organic milk, it
certainly cannot reasonably be maintained that the Commission must turn a blind eye to such
proceedings.

Petitioner’ s new clam that the Commission may not now consider any evidence or
maiter thet was not before it a the time of itsinitid decison isequaly unsound. Infact, “thereis
no principle of adminigtrative law that restricts an agency from reopening proceedings to take
new evidence after the grounds upon which it relied are determined by a reviewing court to be

79

Petitioner's Response at 13.

80 Hall v. McLaughlin, 864 F.2d 868, 872 (D.C. Cir. 1989); see also, e.g., Mr. Sprout,
Inc. v. United States, 8 F.3d 118, 129 (2d Cir. 1993) (when an agency departs from its own
precedents, it must present a“ reasoned andysis’ to judtify the shift).

8l The Greyhound Corp. v. ICC, 551 F.2d 414, 416 (D.C. Cir. 1977).
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invaid.”® Indeed, “the Supreme Court has specificaly indicated that areopening is one of the
courses an agency may follow after [invalidation by] areviewing court.”®

That is precisely the course adopted by the Commission in thiscase. Indeed, the
Hearing Pand’s August 9, 1999 order setting forth procedures and a schedule to govern this
proceeding on remand specificaly provided that the parties could “ submit up to two affidavits
aong with [their] brief[g],” for the express purpose of “addresging] facts or circumstances since
the January 1998 oral hearing that relate to petitioner’s claim for an exemption.”® There can be
no question that the Commission’s other proceedings considering -- and rgecting -- the
possibility of aregulatory exemption for organic milk “relate’ to petitioner’s nearly identica
clam here. Accordingly, petitioner’s argument that the evidence properly before the
Commission in this case was flash-frozen in 1998 is wholly unfounded.®®

In sum, the Commission finds that the Petitioner’ s Response provides no basis on which
to substantialy dter the Findings of Fact or Conclusions of Law set forth in the Hearing Pand’s
Proposed Decision.

CONCLUSION
For the reasons set forth above,

(1) Peitioner’srequest for an exemption from the Commission’s over-order
regulation is DENIED;

8 PPG Industries, Inc. v. United States, 52 F.3d 363, 366 (D.C. Cir. 1995).
8 Id.

84 Asnoted in Part |.D, supra, petitioner did not object to the procedures established by
the Hearing Pandl.

& The cases cited by petitioner on this point provide no support for its argument. Both

National Treasury Employees Union v. Hove, 840 F. Supp. 165 (D.D.C. 1994), and Guy
v. Glickman, 945 F. Supp. 324 (D.D.C. 1996), stand for the unremarkable proposition that
judicid review of an adminigrative decision should generdly be based on the record devel oped
before the agency, “not some new record completed initidly in the reviewing court.” See Guy,
945 F. Supp. a 329. In the present proceeding, of course, the disputed materials have been
properly presented to the Commission, as provided by the Hearing Panel’s August 9, 1999
order.
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(2) Peitioner’s request that the Commission be found to have violated the Digtrict
Court’sinjunction is DENIED; and

(3) Peitioner'smoation in limine, which previoudy was DENIED, is again DENIED.
Entered this 7th day of June, 2000
IT IS SO ORDERED

For the Commission
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